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Re:  OFCCPv, Gracle, Inc, el al, Case No. 2017-GFC-00008 O

Diear Ms. Bremer antd Mr Gargls:

{write in response to you objections ko Oracle's Notice of Deogsitidn Pursuant to 41 CFR §B0-30.11
and Faderal Rule of Civil Progeduce 30{0)(5),

AppHosbie o All Topics

You have offeréd g seres of privilege abjections. | believe that there will likely be a dispute sbout what
gach patly congiders privileged. Butthal sald, to refuse to provide g wilness based on privilegs
abjections to a 30(h)(8) topic s improper. Rather, any privilege chiection must be done on & question by
auestion basis.. See, a.g, EEOC Y Dokerty Group, ine. 2018 U8, Dist LEXIS 156804 "5-"6 (8.0, Fla
Sent. 14, 2046); Floride Ass'n Rehab, Faciilies, Ino. v Siate of Fiorida Dept. of Heafm and Rehab S&%WS
154 F.R.D 267, 2680 & n, 1 (N.D, Fla, 1985 (cliting cases)

'Furi%x’e'fm{;f@ yaur oblection based on "exemption provided by the Rules of Practice, Federal Rules of

Civil Procedure or Evidence or common law’ is not welldaken. See, e.q., Flsoher v Forrest, 2017 US.
Dist LEXIS 28102 (S.D.WY. Fab. 28, 2017y, Liguris Foods ine. v, Griffith Labs, ing, 2017 LU, Dist.
LEXISIR370 (N.D. lowa Mar. 13, 2017y, s forrvof ehjaction does not actially siate ¢ precise,
coherent privilege ang what falls into this category s not clear from the obiection self or from the context
as OFCCP does ofte specific objections. {ife reason for falling to produce a withess falls into e
catagory aunied above, dlesse withdraw the objection dr identify specifically ihie exemptions and cormmon
law referenced,

Topde Mo, 1

OFCCP posits that Topio No. 1 seeks “information regarding the sufficlenay of OFCCP's underiying
fnvestigation.” On is face, thatis not what Topic No. 1 calls for, 1F Oracle were (0. use the evidenca
gathered for the purposes of testing the sufficiency of OFCCOP's underlying invastigation, then OFCCP
can offers s objection at that ima.

Hewever, Oracle is carainly entitfed fo sk wiat dosumenis were collsctad, who was Rlerviswed, how
many pecple were interviewed, how many visits to Gracle there were, what documents wers requastad
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and not allegadiy provided and so on. These guestions go to the heatt of OFCCP's allegations—
inchuding those aliegations that depend on Oracle’s claimad conduct during the compliance raview, sds,
&.4., Arnended Complaint 14 12, 13—and are not exclusively of uge to Gracls were it ntanding o
chattenge the investigation

VWit il thiat sald gﬁr’;d withow wanving Oracle’s rights to seek 2 witness on this Topit at some future point,
Crrachs will not insist on & debosition on this Topic al this time.

Topic No. 2

OFOGP posits that Topls MNo. 2 seeks "information regarding the sufficiency of OFCUP's underlying
investigation.” On its face, that Is not what Tonic No. 2 calls for. Indeed, Topie No. 2 makes clesr that
Cracle s seeking o deposition concerning "the facts that support the allegations of Paragraph 7 of the.
Amended Complaint” and notes that what this includes are facts specifically alleged In Parsgraph 7.

Regarding the objection that the deposition notioe is premature and thet Oragle withheld documents,
CFCCH made the decision o file the:Complaint and Amended Somplaint when it did. DFCOPR
nvestigated Oracle %or over a year, conducted interviews, oblained documents, and brought clalms as a
result,  Shott of fillng 2 Complaint, OFCCP had & mechanism to ssek docurdents by g an-action
seeking documents. 41 CF.R. §60-30.31. OFCCP slectsd ot to do so;

irs Hight of this, OFCCPs objection thel discovery i prematuré after it fled a Comiplaint antl Amended
Curmplaintis without merit,. OFCOP and the SOL uniigterally. made the decision to fle an Amandad
Complaintwith allegations that presumably are supported by facts. There mustbe some sel of facts that
support the Paragraph 7 of the Amended Cornplaint, If not, then & witness can explain whal facts gre and

Fire not possessed by OFCOPR and why ?

wWith regart {0 the statistical analysis, OFCCH objects because it is not “sisar” what analysis, statisfical
dats, methodoiogy, or compuiation is being referenced in Topic No. 2. Morgover, OFCOP claims that the
term “used” is not olear, Topic No. 2 is referencing the analyses in Paragraph 7 that OFCCR tarms.
COFCOFs analvses.” OFCGP olaims that these anplyses "showad the fnllowing based on 2014 data
sontroling for job tite, full time status, exernpt status, global carser level, job apacialty, estimated prior
work expertence and company fenure . " Given that OFCCP isrelying on these analyses as the
factunt basls for ifs allegations in Paragraph 7 of the Amended Complaint and given that OFCOP has

POFOCE also claims that its refusst lo produce & wilness is justified because Oracle refused-io produce a
30(b}(6) witness, However, OFCCP agreed to procesd by way of inferview and not fommal deposition.

For this reason sloneg, this obiaclion s Tivolous, Ag OFCCP has Inchuded s oliection In each of is
responses, this foolnote is Incorpuratad into sach response to OFCCR's oblections tothe Toples, set forth
halow,

DHSUSA TSN Exhibit &
Page 2 of 21



Laurs Bramer
Herman B, Garcla
Jung 28, 2017
Fage 3

incorporated the Amendead Gomplaint and NOV into its interrogatory responzes as the facks that support
the allegations of Paragraph 7 of the Amended Complaint, 588, 8.¢ Response to fnterfogalory No. 2,
Oracle Is enditied fo ask about the analyses and the methads and computations used fo arive at the
umbars get forth in Patagragh 7 of fhe Amended Complaint. Oratle ls-psking to depose a wilhess on
the facts on which OFCCP bas refied in bringing the claim:

As for the ?éf’%&?mﬁéﬁﬁi@r‘*—-«th&i the topie is duplicative because Cracls has requested information through
inferrngataries and obisined documents that OFCCP clefrms bears on the fssus, a deposifion may be
taken aven if there are other discovary devices used. Seé, s.g., EEOC v. Prasrite Cdrp., 2012 U8, Dist,
LEXIS 136094 *23-24.(M.17. Ohic Sept. 24, 2012}, EEOC v, LifeCCare Mygmi, Servs,, LLC, 2008 U.S. Dist
LEXIS 21224 "6 (W.Dn Pa. Mar, 17, 2008} This is sl the more brue given OFLOP's rasponses o
interrogatories, which, as examples, incorporate wholesale the Amended Complaint and NOV, reference
“rgsponsive documents produced during dishovery” without idandifying which documents are referenced
excant, In some instances, by providing examples, and sistes that the OFCCE determined persons were
sirhilar by reviewing "evidence” thal i not specified. See Response to interrogatory Nos. 2,8

Topio Ho: 3

OFCCP posits that Topia Ne. 3 sesks “information regarding the sufficiency of OFCCP s underiying
mvestiation.” On it face, that is not what Topic No. 3 calis Tor. Indeed, Topic No. 3 makies clesr that
Oracle is seeking a deposiion concarning “the facts that support the allegations of Paragraph 8 of the
Egrranded Cormplaint” and riotes that what this includes are facls spiscitivelly alleged in Peragraph B

Regarding the objection that the deposition heties is prématuri and that Oracle withheld docuinents,
QFCCP made the decision (o fle the Complain? and Amended Complaint wien it did. OFCCP
investigated Cracle for over a year, conducted interviews, obtained dosuments, and brought claims as a
resuil. Bhoo of filing a Complaint, OFCEP had a mechanism o seek documaents by fing an action
sesking dosuments, 41 CF.R. § 80-30.31. OFCCP slscied not to do so.

In fignt of this, OFCCP's abjsction that discovery is premalurs after it flad 2 Complaint and Amanded
Gomplaintis withoul marit. OFGOPR and the' SOL unllaterally made the decision to file an Amended
Complaint with allegations that presumably are supported by facts, There must be somes setof facts that
sunpo the Parsgrenh B of -t?%;a Amarded Complaint. 1 hot, then 2 witness can axplain what facts are and
are not possessed by OFCCF and why,

With regand 1 the statlstioal analysls, OFCCP olifscts becalise € is not "clesr” what analysis, siatisical
datar, mathodology, or computation is belng referenced in Topic No. 3. Morgover, OFCOP claitns that the
term “used” ls notelear, Topic No. 3 s referencing the analyses in Faragraph & thet OFCCR terms
"OFCOP's analysis.” OFCCP claims that this analysis “showed & standard deviation of «2.10" “bassd on
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2{%@ data controiling for job title, full-ime status, exempt status, globel carser level, job specialty,
astimate prior work experisnce, and company tenure.” Given thatl. QFECOP Is relying on this ahalysis as

the factual basis for it alfagations in Paragraph 8 of the Amended Complaint and given that DFCCP has
incorporated he Amended Complaint and NOV ino s ﬁ’t@??eﬁgﬁ_ﬁ?&i}!’y responsas 8y the Tacly thal support
the allagations of Paragraph 8 of the Amended Complaint, soe, v.g.. Response to Interrogatory No. 7,
Cracle 1s entitied to asi atout the analyses and the methods and computations used o arrive at fhe
piusmbers set forth in Paragraph £ of the Amanded Complaint. Oracle is askl ng; w éi&;’:wsé # wilness o
the facts on which OFCCP has relied v bringihg the claim.

As for the final objection-—that ths tople is duplicative becsuse COracle has raduestad information through
interrogatories and oblained documents that OFCOP claims bears on the issue, a depositon may ba
taken even If there are other discovery devices used. See, e.g., EEOC v. Prasrfe Corp., 2012 U8, Dist.
LEXIS 136004 2304 (M0, Chio Sapl. 24, 2012) EECC v LifeCars Mdmi Bsrvs,, LLC, 2008 U8, Dist
LEXIS 21224 5 (W.D, 'fﬂa Mar, 17, 2008). This is all the more true given OFCGP's rasponses 1o
interrogatories, which, as examaples, incorporale wholesale the Amended Complaint and NOV, refersnce
‘rospongive documents pendiiced during disoovery withiout identifying which doourhents are referenced
excan, in some instances, by providing examples, gad states that the OFCOP determined DRrBONG Ward
sirllar by raviswing “evzdama" that |s oot specified. . See Response o Interrogatory Mos. 7, 140,

Topin M 4

OFCOP i somatt that what Is labeled Togid No. 4 shouid have been identified as (o} under Tepie N, 3
As with OFCOP's objacions, what'is sal forth sbovefor Topic No, 3 applies equally. Oracle also
assumes that OFCCP does not requiré & deposilion notice that is solely intended to carradt this error.

Topis Me. &

OFCOP posils that Toplc No. 5 seeke “Information regarding the sufficiency of OFCCP's underlying
investigation,” On lis face, thatis not what Topic No. § calis fur. Indeed, Topic No. § makes clear that
Cragle Is seeking a deposition conserming “the facts that supportthe allegations of Paragraph § of the
Amended Complaind and noles that what this includes are facts specifically alisged in Parsgraph 8.

Regarding the objection that the depositicn notits is prematurs and that Oracle withhald documants,
OFCOF made the decision o fle the Complaint ard Amendad Complsintwhen it did. OFCOP
investigated Oracle for over 8 year, sonducted inferdiews, obiained docurments, and brought clalms as 8
resul. Short of filing 8 Camplaint, OFOCP had a mechanism (o seek dooumints by filing an action
seeking dosuments, 41 C.FR §60-30.31. OFCUP alectad not to do 50,
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In light of ks, OFGCP's objaction that discovary is premature afier it Hed g Complaini and Armended
Commpraint s without merlt, OFCOP and the SOL andisterally made the decision o s an Amended
Complaint with alfegations that presumatly are supported by facls. There must be some set of facls that
support the Pacagraph B of the Amiandsd Compiaint oo, ther a wilneds oan expleln what Tacts ave and
are pat possessed by OFCCP and why,

With regard to the statistical analysis, OFCUP obiects because 1 s not"clear” what anslysis, siatistical

ata, mathodology, or compldation Is belng referenced in Topic No, 5. Morgover, OFCCP tlaims thatthe
term “used” Is not clsar. Topic No 5 s referencing the analysis in Paragraph 9 that OFCCP ferms
"OFCCP's analysis.” OFCCPR clalms that this analysis "showed a2 standard deviation of -8.55" “based on
2074 data contralling for job tte, fulltime status, exempt status, global career level, joly speciality,
estimate prior work exparience, and company lenure.” Glven that OFCOP s relying on this anglysis as
the factual Basls for its allegstions in Paragrapn 9 of the Amended Complaint and given that OFCOP has
incorporated the Amended Comiplaint snd NOV into iis interrogatory responses as the facts that support
the allegations of Pardgraph 8 of the Amended Complaint, s8¢ Responsa o Interrogatory No. 12, Ormacle
i@ entitled to ask about the analyses and the methods and computations used o arrive st the numbers set
fosth In Paragraph 9 of the Amended Complaint. Uracle ia asking o depose 3 witness on the fasts on
which OFCEP has refled in bringing thé claim,

As for the final objection—hat the topie is duplicative because Oracle has requested nformation thraugh
interrogatories and obiained documents that OFCCP clgims bedrs on the issue, a deposition may b
taken aven If thars gre pther discovery devices used.. Ses, ag, FEODC v Presrie Corp., 2612 1.8, Dist,
LEXIS 136004 *23-24 (N.D. Ohio Sept. 24, 2012); EECC v. LifeCars Mamit Servs, LLG, 2008 U8 Dist.
LERIS 21224 "5 (WD, Pa. Mar, 17, 2008). This is ait the mors trueglven OFQCP's responses iy
interrogstories, which, as examples, incomorate wholesale the Amended Complaint snd NOV, reference
‘fesponsive documenis producad duting disoovery” without idéntifying which documsnts are referenced
except, i some inslances, by providing examples, and stgles thatthe OFCGP delermingd persons wers
senilar by reviewing "evidenca” et Is not specified.  Sée Response to nterrogatory Nos. 12,45,

Topic Mo, 8

OFCLP posita that Topio Mo, 8 seeks "information regarding the suificienay of OFCCPs underlying
nvastigation” On its fece, that is not what Topic No. 8 calls for. Indeed, Tapic No. 8 makes clesr that
Qracle is sesking a deposifion conserning "the facts hat support the sllegations of Paragraph 10 of the
Amended Complaint” and notes that what this inoludses a;rse'fmtg spaciically slleged In Paragraph 10,

Regarding the abjection that the deposition nolice s premature gnd that Oracle withheld documents,
OFCER mads the decigion o file e Complain and Amended Comiplalnt when tgid,. QFCCP
investigaled Oracle for over @ year, conducted interviews, oblained dosuments, and brought clalims.as 3
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asult. Short of Bing a Complaint, OFCCP had 8 mmﬁamm to seak documents by fling an action
sgeking documents. 41 CF.R, § 60-30.31. GFGCP elacted not to do so.

In light of this, OFCUP's ohisction that discovery | 's premature after it %’ lad & Complaint and Amendad
Comglaint is withoat merit, OFCCP and the SOL unilaterally made the decision to file an Amendad
Complaint with allegations that presumabl v are supporied by facts. There must be some setof facts that
support the Paragreph 10 of the Amended Complaint. If not, then a withess cin explain what facks are
and are not possessad by OFCCP and why,

With regerd to the stafistios! anglysis, OFCCP pbiscts because it is not "clear” what anal ysis, statistical
data, mathodology, orsomputation s being referensad in Topio No. 8. Morpover, QFCOP claims that the
term "used’ is not clear. TopioNo. 6is referencing whatever OFCCP did to be able to allege thet there
way a "statistically significant adverse mpact against non-Asian applicants snd s stafistically significant
disparities in the hiring of Asians versus non-Asians. Given that OFOCP & rel virig on these cisparitigs as
the fzctual basis for its af) agazzmg in Paragragh 10 of the Amended Commpigint and given that OFCCP has
incorporated the Amended Gomplaint and NOV into its intérrogatony responses as the fasts that SUppLIt
the allagations of Paragraph 10 of the Amended Complaint, ses Responss 10 Interugatory Mo, 47, Oracle
is entitied to asi about what must be the statistical analysis and the methods and compitations used o
arrive at the nurnbers sel forth In Paragraph 10 of the Amended Complainh, Oracle is asking lo depose a
witness o Ihés fects on wﬁmi& OFCGP hgg refied i Bringing the claim.

Ag for the final oblection—that the toplc s dunbiceive i;sf:au%a Cracle has ragquastad infnrmation thisugh
mterrogatories and obtainad documents that OFCCR claims hears onthe | issiie, & deposition may be
taken sven if there are ofher discovery devi ices used. See, 4.0, EEOC v. Pragrite Corp,, 2012 4.8, Eilst
LEXIS 136094 "23-24 {N.D. Ohio Sept. 24, 2012), BEGC v. LifeCare Mot Serve, LLG, 2009 U8, Dist,
LERIS 21224 %6 (WD, Pa. Mar, 17, 2008). This iv-all the more true ghen OFCOP's responses o
interrogatories, which, a5 examples, incorporate wholesals e Amanded Complaint and NOV, and
refarence® respongive documents produced dust ing discovery” without identifying which documents are
referenced except, in some instances; by providing examples, See Responss to interrogatony Nos. 17,
19,

Tophy Mo, ¥

OFCOP haw daimed that Tracls refused fo piovide documents "During Comgpliance Evaluation.” The
aliegations of Paragraph 12 anc 13 actually nss the word *refused.” And these Paragraphs are
Infroduced with the word “%Kumg Furthermore, OFCCP glaims that thess refusals ocourred durin

thes “compliance svaluation,” as the introduction to Paragraph ™11 makes clear—REFUSAL TO

PRODUCE RELEYANT DATA AND RECORDS DURING THE COMPLIANCE E:;w’éxt..iiﬁ? ION® I light of

this, OFCCP's objéctions ars without mert,
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QFCCP objects because Topic Nu. 7 seeks information regarding the suficiency of the undariying
investigation, That is a ridiculous assertion. Topls Mo, 7 simply sacks 2 withess thal will provide
testimony s 1o what OFCCR requested, what Oracls fuiled o provide in regponss, whethsr Oracle
provided a reason of any response, what OFCOP contends itwas daprived of, and how what OFCLR
was deprived of bears on the allegaticng of the Armended Compliaint. This s perfectly tallored to meet the.
aflegations of Paragraphs 12 and 13, which silege that. Oracle refused to provide documenis during the
Complisnce Evaluation and thersfore QECCR is gntitled to some adverse inférencs,

As for the objection that i is premature o depose 8 witness on this fopie, the antivities camiplained of in

Patagraph 12 and 13 happened during the compliance svaluation that OFCCP completed before fling the

Comglaint and Amended Complaint. indead, the sbjaction tself purparts lo dentify some categories of
dosuments Oracle altagedly fafusad 1o praducs. Apparently not sven ihis st is complate, howaver,
becausy the sentence identifving the documents allegedly not provided snds with “ele” Bt in any case,
the chjection’s detall of at lsast some documeits, and the fact that any refusal had to have coourred prior
10 the fiing of the Complaint and Amended Complaint indicates that thls is 2 frivolous objestion.

Egually frivolous is the claim that Oracle’s falure o provide documients in discovery Is a basis for niot
producing 5 witniess. OFCCP cannot conitend that its allegations in Paragragh 72 and 13 dapand onwhat
Oracle now produces hecause the allsgations are cenfered solely on whal Orecle allegedly refused
dusing the complianics evaluation. No sllegation depends on what Oracle did or i not produse in
regponse o discovery followirig the filing of the Camplaint or Arnanded Complain,

GFCCP also ebjgcts tothe phrases “refusal to produce™ and “refused to. produce.” Both phrases areused
wy the OFCCP in the Amended Complaint. “Refusal fo Produce”is used in the heading immediately prior
o Parpgraph. 11 The phrase 'rafused to produce” 13 used by the. OFCCP in both Paragraphs 12 and 13,
Whether the parties disagres on the meening of the phrases, both shrases must have some meaning o
the GFCCP, That is the meaning to be employad. Bimilary, and to forestal any other ohlectian, the word
“fall" has the same meaning as the term “f&iL" used In the past tense i Paragraph 13 of the Amended
Campiaint.

OFCOMs objection that the tople s burdensome, overbroad, not relevant oppressive and not propertionat
o the case because Oracle is already In possession of communications is also not a valid basis fo refuse
tr provide & witness. As OFCCP's ebjection regarding the words “refusal” and “rafusad” indicates, the
parties do not have agreement on the issus of whal “refused” meant. Therefore, Oracle Is entitied 1o
Eriow whal'lt s that OFCOP contends vas “refused.” Becond, having the sommunications does not
answer, among other things, (1) what itwas that QFCCR was loaking far in these various documents and
data that wers refused, and (2) how the refusals bear ofr the specific allpgations contained (i Paragraphs
[l itk

Exhibit 3

Page 7 of 21



